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Preface to the Tenth Edition

This book first appeared in 1981 and now enters its fourth decade of

publication. The manuscript has changed considerably over the

years. Yet its commitment to a pluralistic approach to property law

endures, grounded in the intricacies of black letter law yet attentive to

insights from history, economics, psychology, sociology, and critical

approaches. As the Preface to the First Edition, which is reprinted in

part on the following page, makes clear, the law student’s toolkit

should include a good grasp of the interdisciplinary ideas that explain

the development of property law. Understanding the connections and

differences among the law of real property, personal property, and

intellectual property also becomes increasingly essential with each

passing year. So does an appreciation for the ways in which property

law interacts with and affects societal challenges such as

discrimination on the basis of race, class, sex, religion, and disability,

climate change, and the COVID-19 pandemic. The tenth edition

highlights those relationships and developments throughout this text.

As always, our work has been greatly aided by insights from our

colleagues and students. Warm thanks to everyone who has

suggested new materials, flagged typos, or identified ambiguities in

earlier editions, including especially Professors Josh Blackman, Jorge

Contreras, Lee Fennell, Nicole Garnett, Michael Heller, Michael Herz,

Aziz Huq, Bruce Johnson, Thomas Mitchell, Brenda Simon, Jonathan

Watson, Mary Sarah Bilder, Douglas Whaley, and our research

assistants, Blake Altman, Jess Clay, Emily Hall, Robert Okada, Sahar

Segal, and Morgan Tougas, as well as our students Charles Gibson,

Simon Jacobs, Justin Taleisnik, Nico Thompson-Lleras, Nick Riley,



and Virginia Robinson. Thanks also to the Carl S. Lloyd Faculty Fund

for research support.

James E. Krier

Gregory S. Alexander

Lior Jacob Strahilevitz

December 2021
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From the Preface to the First Edition

Property is a thoroughly modern subject of thoroughly antiquated

origins. Probably in no other area of law does one see more, or even

as many, strains of the old in the new. As an institution for allocating

resources and distributing wealth and power, property bears in

fundamentally important ways on central issues in contemporary life;

as a body of doctrine, it discharges these modern-day tasks with

rules and concepts drawn from age-old ways of looking at social

relations in an ordered society. Property law has, to be sure,

undergone constant change, but — at least in Anglo-American

experience — it has not been revolutionized. Its enduring mix of old

and new, rife with uneasy tensions, reflects more than an institution

that has evolved over centuries and across cultures; it reflects as well

two often conflicting objectives — promoting stability and

accommodating change — that property systems must serve. To

study property is to study social history, social relations, and social

reform.

It is also, of course, to study law. The primary objective of this

coursebook is to help students learn the complicated structure and

functions of property doctrine and something of legal method, legal

reasoning, and legal analysis. We have, however, secondary

objectives as well, suggested by our opening remarks. How, why, and

with what implications does the property system order relations in

present-day America? What sorts of incentives does it create in terms

of constructive use of scarce, valuable resources? How fairly does it

confer benefits and impose burdens? To what extent is today’s

system a valuable, or a useless, legacy of the past? What sorts of

reforms are suggested, and what might they achieve?



To pursue such secondary questions as these, and especially to

accomplish the primary end of learning law and legal method, we

need large doses of doctrine, but also a sense of history and of

methods of critiquing institutional performance. There is, then, lots of

law in what follows — in cases, statutes, text, and problems. There is

also a consistent effort to trace historical antecedents. Finally, there

is a fairly systematic, but by no means dominating, attempt to

critique — often through an economic lens. Economics, like property,

is in large part about resources. The economics in the book can be

managed easily, we think, even by the totally uninitiated; it can also be

ignored or even scorned. So too for the history, if one likes.

Jesse Dukeminier

James E. Krier

February 1, 1981
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A NOTE TO STUDENTS

This book has supplementary
online resources at

CasebookConnect.com

Navigation

Refer to the sticker in the front of your book for instructions on

accessing the resources at CasebookConnect.com.

In your Connected Casebook, go to the “Resources” tab to explore the

additional materials.

http://casebookconnect.com/
http://casebookconnect.com/


Acquisition, Chapters 1 & 2

The website is geared to the book chapter by chapter, and within each

chapter by topic.



Co-ownership, Chapter 65

We welcome any comments or suggestions you might have about

improving the site and making it more useful and interesting to you.

Please email your feedback to Lior@Chicago.edu

mailto:Lior@Chicago.edu


xxxvii

PROPERTY



1



PART I

An Introduction to Some
Fundamentals

The first three chapters of this book pursue a common theme

— how someone might acquire property other than by

purchase — across a wide range of legal terrain. In these

chapters you will learn the chief doctrinal foundations of

property law. This material also introduces some key concepts,

issues, and analytic methods of ongoing importance. After

exploring how a person acquires property, the section

concludes with an examination of what an owner can and

cannot do with property and a comparison of how the law of

intellectual property relates to the law governing real estate

and personal property.



3
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common law elements of abandonment, 246

discovery and, 16

finders and, 65–66, 67

former owner’s rights to, 244

intent to abandon, 244

names, 250–251

perfect title and, 247–248

personal vs. real property as, 249

right to abandon, 242–251

tenant abandonment, 518, 529–540

trademarks, 250

trash, 246

Abandoned Shipwreck Act, 70

Abandonment. See also Abandoned property

common law elements of, 246

covenants, 872

destruction of property and, 242, 243, 246, 250

easements, 823–834

in landlord-tenant law. See Landlord and tenant

right to abandon, 242–251

trademarks, 250

Abstract ideas, patentability of, 176

Abstract of title, 573–574, 594–598, 722, 726

Abuse of right, doctrine of, 38–40

Acceleration



quitclaim deed, 715

chain of title, 677–681, 709–713

common law rule, 677

computerized indexes, 697

constructive notice. See Notice

deed recorded after subsequent deed of grantor recorded, 712–713

1217

effect of recording acts, 676

failure to index, 688

formal requisites

liability of public officials, 689

functions of system, 676–677

grantor-grantee index, 677–678, 687n, 693–696

how to search title, 678–681

idem sonans, 693–696

inadequate description, 681–688

indexes, 677–697

computerized, 697

failure to index, 688

grantor-grantee, 677–678, 687n, 693–696

tract, 677, 687n

inquiry notice, 715–720

instruments covered, 676

lis pendens, 676, 678n, 714

marketable title acts, 720–723

name change, 693–696

negligence and, 720

notice statutes, 698–700. See also Race-notice statutes

persons protected by, 714–715

prior deed in chain unrecorded, 709–711, 719

race-notice statutes, 699–700, 711–712, 711n, 713

race statutes, 697–699, 698n, 711n

recording acts, 676, 697–707

registration of title, 725–737

re-recordation, 722

root of title, 678–681, 721–722

shortcomings of system, 725–727



subprime mortgage crisis and, 723–725

title insurance and, 675

tract index, 677, 687n

Referenda, 963

Refusal, right of, 377

Regional contribution agreements, 1011–1012

Registration

of patents, 170

of sex offenders, 607

of title, 675, 725–737

of trademarks, 213

Regrant theory, 777

Relation back, 77

Relative hardship doctrine, 878

Relativity of title, 57

Release, termination by, 822, 872

Relief, 273. See also Damages; Injunctive relief

Religious exercise

common interest communities, 917

defined, 984

Religious Freedom Restoration Act of 1993, 983

Religious institutions

eminent domain and taking of, 1040

equal terms clause, 984

protection of, 983–986, 1040

religious exercise, defined, 984

remedies, 985

substantial burden on exercise of religion, 983–984

Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA), 917, 983–

986, 1040

Remainders. See Future interests

Rent

acceleration, 540

concurrent interests, 434

controls, 562–563

covenants to pay rent, 501, 507–508

landlord’s action for, 538–539

quit, 271

withholding, 557–558



Townships, 690

Toxic waste. See Hazardous wastes

Tract index, 677, 687n. See also Recording; Title examination

Trademarks

abandonment and, 250

distinctiveness, 213–214

first use in trade, 214

generic vs. non-generic terms, 214–223

non-functionality, 214

public domain, 212–223

registration of, 214

Trade secrets, 155, 170n

Tragedy of the anticommons, 35–36

Tragedy of the commons, 31–32, 44–45, 188

Transaction costs. See also Economics; Externalities

externality agreements countering, 33–34

freeriders, 33

holdouts, 33–34, 756, 879, 1021

injunctive relief and, 755–757

Transferable rights

development rights, 1074, 1075–1077

easements, 810–811

remainders, 334

right to transfer ownership, 232–242

Transferees, future interests in, 297n, 325–345, 365–366

Transferors, future interests in, 323–325, 345, 365

Transfer taxes, 387, 701

Transformations, copyright for, 156, 158, 160–162, 164, 165, 167

Trash, abandoned property, 246

Treasure trove, 68–70

Trespass

aggressive trespass standard, 90

chattels, 224

finders and, 65

nuisance compared, 743–744

possession and, 41, 59

right to exclude and, 224–231

self-help against, 41

wild animals and, 41


